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TURK BORCLAR KANUNU TASARISINDA GENEL HIZMET
SOZLESMESI TARAFLARININ KARSILIKLI HAK VE
BORCLARI VE ISCININ KiSILIGININ KORUNMASINA
[LISKIN HUKUMLER

Dog. Dr. Omer EKMEKCT

) Genel Ofarak

Bilindigi gibi, 818 sayili Borglar Kanunu 24 Nisan 1926 tarthli Resmi

Gazetede yayimlanmis ve 743 sayili Tiitk Kanunu Medenisi ile birlikte
818 sayili Borglar Kanunu olarak 4 Ekim 1926 tarihinde yiiriicliige girmigtir,
Yirirlige girdigi tariiten giiniimize kadar gecen siirede yapilan bazi kiiglik
degisiklikler disinda Borglar Kanununun sistemini ve genel yapisim degistire-
cek kadar esasli degisiklikler yapilmanmustir. Ne var ki, dzellikle son bes yil
igerisinde pek ¢ok kanunda yapilan kokii degisikliklerle birlikte, Borglar Ka-
nunu'nun da degisiklik yapilmast giindeme gelmistir. Bu amagla olugturulan
Komisyon yaklasik ii¢ yillk siire igerisinde “Tiirk Borglar Kanunu Tasarist™nt
hazirlamustir.

Sekil olarak, yiiriirlitkteki Kanunun bdlim ve madde numaralarindan ay-
ritinmmts, boliim ve maddelere birbirini izleyen yeni numaratar verilmigtir.

Tasari oldukca art bir dile sahiptir. Ayni sekilde, kullanilan kavramlar da
olabildigince anlastirimstir.

Tasarimn Altinct Boliimii Hizmet Sozlegmeleri bagligini tagumaktadu.
Bu béliimde oldukca onemli degisikliklere yer verilmigtir. Herseyden &nce
hizmet sdzlesmesinin dzel bir tiirdl olarak iki ayn s6zlesmeye iligkin hiikiimlere
yer verilmistir. Nitekim bu bolimiin birinci aymminda genel hizmet sozleg-
mesi, ikinci ayinminda pazarlamacilik sozlesmesi ve lglincl aywiminda evde
hizmet sdzlesmesi diizenlenmistir. Iy sozlesmesinin ozel tiirlerinden baska,
Tasart Altinct Bslimiinde yeni milesseseler de yer almgtir.

Kuskusuz Borglar Kanununda yer alan is sdzlesmesine iligkin hikiimler
calisma hayatt bakimindan en az diger I Kanunlart kadar dnem tagimaktadur.
Nitekim; Borglar Kanunu'nun i§ sozlegmesine iliskin hiikiimleri; 4857 sayili Ig
Kanunu'nun 4. maddesinde kapsam dis1 birakilan i iligkileri hakkinda uygu-
lama afam bulacag: gibi, gerek 4857 sayili I Kanunu ve gerekse 854 sayili
Deniz Is Kanunu ve 5953 saytli Basin Is Kanununda hitkiim bulunmayan hai-
lerde uygulama alam bulacaktir. Omegin; igverenin talimat verme hakki, cezai
sartin gecerliligi, rekabet yasagy, Kisisel verilerin sakianmasi, giderlerin dden-
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resi, iscinin 6zen ve sadakat vitkimi, tbra ve feragat ve bunun gibi pek ¢ok
konuda, diger i§ kanunlarinda hitkiim bulunmadigl icin, Borglar Kanunu hii-
kimleri dogrudan uygulama alant bulacaktir.

Bu incelemenin amact Tasart hitkiimierinin elestirisi dregil, sadece ne
gibi hitklimler getirildiginin incelenmesidir. Bununla birdikte; Tasannin is sdz-
lesmesine iliskin hiikiimlerine oncelikle yapiimast gereken elestiri, antian hii-
kiimierin son derece genis bir uygulama alanina sahip bulunacag dusiniilme-
den Isvigre Borglar Kanunu'nun is sozlesmesine iliskin hiikiimlerinin nere-
deyse tam bir cevirisi yapilarak, adeta yeni bir ¢aligma mevzualt yarattlmis
olmastdir. Nitekim; mevcut Borglar Kanunu'nun 313 — 354 arasinda toplam 41
maddesi is sozlesmesine aynimisken, Turk Borglar Kanunu Tasarist i5 sozles-
mesi bolimiinii 77 maddeyle diizenleyerek hemen hemen iki katina gikarmustir.

fsvicre Hukukundaki gelisimin, oildugu gibi Hukukumuza alinmasinin
isabet derecesi de tartigmaya agiktir. Gergekten, Isvigre Borclar Kanunu yii-
riirliige girdikten sonra zaman icerisinde i sozlesmesine iligkin hitkimler ye-
tersiz kaldiginda, yeni bir ig kanunu yaptimadan, Borglar Kanununda mevcut
maddeler (a), (b), (¢) seklinde gogaltilarak ihtiyaglara uygun hale getirilmistir.
Halbuki Tirk Hukukunda, Borglar Kanununda yer alan maddelere dokunul-
maksizin, {5 Kanunu, Deniz Is Kanunu ve Basin [ Kanunu yirirliige konula-
rak bireysel ig iligkilerinin bu kanunlarla diizenlenmesi yoluna gidilmistir.
Simdi ise séz konusu kanunlarin varligt diisiiniitmeksizin, {svigre Borglar Ka-
pununun oldukga ayrmtily hiikiimierinin yeniden Tirk Hukukuna alinmast yo-
luna gidilmistir.

Kugkusuz Tasarnda isabetli hiikiimler de bulunmaktadir. Bununla bir-
tikte; Tasarnmn ig sdzlesmesine iligkin maddelerinin gerekgeleri isabetli kaleme
alinmamistir. Nitekim gerekgeler goguntukla maddenin tekrarindan ibarettir ve
maddenin uygulamasina iliskin ipuglart vermekten son derece uzaktir, Hatta
bazi maddeierde, maddenin metni ile gerekgest celismektedir. Bu anlamda,
madde gerekgelerinin yeterli dzen gosterilmeksizin hazirlandiginu soylemek
hatali olmaz.

I)Hizmet Sozleymesi ve Taraflarin Borglari

1)Tasarinn 397. maddesinde genel hizmet sozlesmesi tanumianmigiir. Bu
tanuma gore, hizmet sozlesmesi, igcinin igverene bagumli olarak belirli veya
belirli olmayan siireyle i§ gormeyi ve igverenin de ona zamana veya yaptlan ise
gdre ficret ddemeyl iistlendikleri sozlesmedir. Ayrica iscinin igverene bir hiz-
meti kismi siireli olarak diizenli bicimde yerine getirmeyi iistlendipi sozlegme-
ler de hizmet sozlesmesi oldugu vurgulanmig ve genel hizmet shzlesmesine
iligkin hiikiimlerin, kiyas yoluyla girakitk sézlesmesine de uygulanacagl, ancak
5zel kanun hikiimlerinin saklt oldugu dngdriimigtur.

Bu tamim yapilirken esas itibariyle kaynak Isvigre Borglar Kanununun
319 uncu maddesi ile 4857 sayili is Kanununun $ inci maddesindeki tanum €sas
alinmistir. Bununla birlikte; is Kanunu'nda kavram olarak “is sozlesmesi” kul-
laniimisken, Tasarida farklt bir terim kullani!mast isabetli olmamustir. Bu ko-
nuda terim birliginin saglanmasi daha uygun olacaktir.

Maddenin ikinci fikrasi, BK m.314/11 fikrast hitkmiinin tekrart niteli-
ginde, bir hizmet sdzlesmestinin ortild olarak ne zaman kurulmus sayilacagint




Maddenin son fikrasinda onemlii bir yenilik olarak filj hizmet iliskisi
kavramina yer verilmistir. Buna 80re, gecersizligi sonradan anlagilan hizmet
i) hizmet iliskisi ortadan kaldirtlincaya kadar gecerli bir hizmet s§z-
lesmesinin biitin hiikiim ve sonuglarint dogurur. Ancak hitkiimde, bu durumum
s0z konusu olabilmesi, gecersizligin sonradan ortaya ¢ikmasi kosuluna bag-
_ lanmustir, Hitkme 8ore; isci eger, hizmet sOzlesmesinin gecersiz oldugunu bili-
i : yortsa iyiniyetli sayllmayacak; bu durumda tse, fikrada da belirtildigi gibi ge-
, ; cersizligi sonradan anlasgilan hizmet sozlesmesinden s6z edilemeyeceginden, by
Pl hiikiimden Yyaratlanamayacaktir, Bununla birlikte, hizmet sozlesmesinin gecer-
; sizligini bilerek isci calistiran bir igveren, s6zlesmenin gecersizligini ileri siire-
meyecek ve gecerli bir sizlesme varmiggasing, isgiye karst sorurnlu olacaktir.
Tasarinin 400. maddesinde iscinin 6zen ve sadakat borcu dlizenlenmistir.
Esasen Borglar Kanunu’nug 321. maddesinde de diizenlenen bu yikimlitliige
Tasarida ¢ok daha genis bicimde yer verilmistir. Buna gére;
i5¢i yiiklendigi isi Gzenle yapmak ve igverenin hakl menfaatinin korun-
masinda sadakatla davranmak zorundadir. Ayrica isgi, isverene ait makinalar,
arac ve geregleri, teknik sistemleri, tesisleri ve tagitlart usuliine uygun olarak
kullanmak ve bunlaria birlikte isin gorilmesi igin kendisine testim edilmis olan
malzemeye $zen gostermekle yikiimlidiir, Bunun yamisira, isci hizmet iligkisi
devam ettigi siirece, sadakat borcuna aykint olarak bir tcret karsihiginda figiincii
kigiye hizmette bulunamaz ve dzellikie kendi isvereni ile rekabete girisemez.
Nihayet is¢i is gordiigi sirada ogrendigi, 6zellikle Giretim ve i sirlart gibi bil-
giler1, hizmet iliskisinin devamu siiresince kendi yararna kultanamay veya bas-
kalarina aciklayamaz. Isverenin hakl: menfaatinin korunemas: icin gerekli ol-

Tasarinm 401, maddesinde, yeni bir hilkiim olarak is¢inin teslim ve he-
Sap verme borcuna yer verilmistir. Buna gére is¢i, dstlendigi isin goriilmesi
sirasinda iigiincii kisiden igveren igin aldif1 seyleri ve dzellikie paralari derhal
ona teslim etmek ve bunlar hakkinda hesap vermekle yikimliidir. Aynica isci,
hizmetin ifasindan dolay: elde ettigj seyleri de derhal isverene teslim etmekle
yilkiiml{idiir,
Tasart
eB
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orglar anununda buit_mmay‘an yeni bir maddedir. Hiikme gére; igve-
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Tasarinin fazla ¢alisma dcreti baslikly 406, maddesi Gnemli venilikler
icermektedir. Oncelikle maddede fazla calisma iicretinin orami % 30 olarak
belirlenmistir. Baylelikle iscinin fazla calisma boreunu ve fazla calisma kavra-
aent diizenleyen 402, maddede Is Kanunu’na atif yaptmisken, fazia ¢alisma

kullandinlacagindan séz edilmistic. Ayrica, Is Kanu-
nunda fazia ¢alisma igin dicret yerine serbest zaman kullanma tercihi isciye
bagl oldugu halde, Tasarinn m.406/1. fikrasindaki, “Isveren, .... izin verebilir.”
seklindeki ifadeden, fazla calisma karsiligt olarak para yerine serbest zaman
verme olanaginin miinhasiran igverene tanindig1 sonucu ¢tkmaktadir.

Bu hususta maddenin gerekeesi son derece hatal; ifadeler icermektedir,
Gergekten ncelikle; maddede sanki fazla galisma karsilig1 olarak serbest za-
man kullanmast iscinin tercihine bagh tutulmus gibi, [s Kanununun 41 inci
maddesinin dordiincii fikrasiain zikredilmesi hatalidir. Maddede olmayan bir
husus gerekcede yer almuistir. Ayrica Tasanida fazia ¢alisma karsthigintn % 50

tadir,

Tasariun “isia sonucundan pay alma” bashikli 407, maddesinde; sdzles-
meyle ig¢iye iicretie birlikte tretilenden, ciradan veya kirdan belli bir pay ve-
rilmesi kararlagtinimugsa, hesap dénemi sonunda bu paym belirlenmesinde
yasal hiikiimler ile genel kabul gormiis ticari esaslarm 80z Oniine alinacag:

ongoriilmiistiir. Ne var ki: Tiick Hukukunda hig de yaygia olmayan bu iicret-
lenﬁmne seklinde genel kabul gormds ticari esaslardaq 50z etmek miimkiin

zorundadirlar, By bakimdan; anilan maddelerden, “taraflarin atadigt bilirkisi”,

“tarqﬂarm bilirkisiye bilgi ve belge vermesi” gibi Tiitk Hukukuyla bagdagma-
i yan ibarelere yer verilmemesi gerekirdi.
' .. Tasarimin 409. maddesinde ikramiye Gdenmesine iligkin usul ve esaslar
i belirlenmigtir. Boyle bir diizenleme Borglar Kanununda bulunmamaktadir,
Hukmp gdre, isveren, bayram, yilbagi ve dogum giindi gibi belil; glnier dolayt-
{  styla iggilerine §zel ikramiye verebilir, Ancak, iscilerin bu ikramiyeyi istem
haklan bu konuda anlasma olmasi halinde dogar. Hizmet sozlesmesi ikramiye-
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nint verildigi dénemden dnce sona ermigse, is¢inin bundan oranulr bir bolii-
minil isteme hakki, ancak bu konuda anlasma olmast hilinde dogar.

Kuskusuz isverenin 6zel giinler nedeniyle iscilere ikramiyve ddemesine,
bu yolda 6megin personel yonetmeligi gibi kaynaklarda hikiim getirilmesine
bir enget bulunmamaktadic. Bu gibi gtinler i¢in tkramive édemek vasal bir zo-
runluluk olmadigina gére, isginin ikramiyeyi talep hakk: elbette bu konuda bir
anlasma bulunmast halinde dogacakur. Bu bakimdan sézkonusu ibare yeni bir
durum yaratmamaktadir. Ancak maddenin ikinci fikrasinda, is sdzlesmesinin
ikramiyenin verildigi donemden dnce sona ermisse, iscinin bundan orantfy bir
boliiminii isteme hakkinin, ancak bu konuda anlasma otmasi hilinde dogacagi-
mn hilkkme baglanmug olmasi énemlidir. Boylelikle, belicli 6zel bir gin igin
verilen ikramiye uygulamasinda, aksi kararlastunlmadikga, orantili olarak talep
hakkuun dogmayacagt hususu agikhiga kavusturulmustur.

Tasariun 411. maddesinde {icretin 6denme yeri ve licretin korunmasina
iligkin esaslara yer verilmistir. Oncelikle 4857 sayili [s Kanununda oldugu gibi
tcretin, sdzlesmeyle aksi kararlastinimadikea, isyerinde veya 6zel olarak agiian
bir banka hesabina ddenecegi ve her ddeme déneminde isgiye hesap pusulast
verilecegi ongdriilmiistiir. Maddenin ikinci fikrasina gore, igveren, is¢iden olan
alacagl ile Gcret borcunu ig¢inin rizasi olmadikga takas edemez. Ancak, ig¢inin
kasten sebebiyet verdigi bir zarardan dogan alacaklar, licretin haczedilebilir
kismi kadar takas edilebilir. Ucretin igveren lehine kullanilacagina iliskin an-
lasmalar gecersizdir.

Gorildiigi gibi Tasanda, kasten sebebiyet verilen zararlar igin de takas
stnu getirilmistir. Ayrica isveren, isgiden olan alacag ile ficret borcunu isginin
rizast olmadikca takas edemeyecektir. Eger isci riza gostetirse, isverenin ondan
olan alacagini isgiye olan iicret borcuyla takas etmesi mitmkiindiir.

Tasarinin 412. maddesinde Borglar Kanunu'nun 325. maddesini karsifa-
yan bir diizenleme yapilmustic. Hikme gore; isveren, i3 gérme ediminin yerine
getirilmesini kusuruyla engellerse veya edimi kabulde direnime diiserse iscgiye
ticretini 6demekle yitkiimli olup, isciden bu edimini daha sonra yerine getirme-
sini isteyemez. Ancak, is¢inin bu engelleme nedeniyle yapmaktan kurtuldugu
gidetler ile bagka bir is yaparak kazandif1 veya kazanmaktan bilerek kagindigi
yararlar iicretinden indirilir.

Tasarimin 414. maddesi de Borglar Kanununda bulunmamaktadir.
Hiikme gore; is¢ilerin ticretinin dortte birinden fazlast haczedilemez, bagkasina
devredilemez ve rehnedilemez. Ancak, is¢inin bakmakla yiikiimlii oldugu aile
bireyleri i¢in mahkemece takdir edilecek miktar bu orana dahil degildir. Nafaka
alacaklilarinin haklan saklidir. Gelecekteki iicret alacaklariin, devredilmesi

veya rehnedilmesi gecersizdir. Benzer diizenlemeye I5 Kanununun 35. madde-
sinde de yer verilmistir,

11isginin Kisiliginin Korunmast

Tasarinin 421 ve devami maddeleri isgiinin kisiliginin korunmasina ay-
rilmistir. Genel olarak is¢inin kisiligini korunmasmu diizenleyen 421. maddeye
gore; igveren, hizmet iligkisinde igginin kigiligini korumak ve sayg1 gostermek,
sagligint gerektirdigi 6lglide gozetmek ve isyerinde ahldka uygun bir diizenin
gerceklestirilmesini saglamakla, 6zellikle kadin ve erkek iscilerin cinsel tacize
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ugramamalart ve cinsel tacize ugratus olanlann daha fazla zarar gérmemeleri
i¢in gerekli Onlemleri almakia yiikiimlidiir. Isveren, is¢inin yasamuny, saghigim
ve bedensel biitiinligiinii korumak i¢in gerekli dnlemleri almakla yikiimlidir.
Buna g&re isveren, hizmet iligkisinin ve yapilan isin nitelifi goz dniinde tutul-
dugunda, hakkaniyet geregi kendisinden beklenen; deneyimlerin zorunlu kil-
digy, teknik agidan uygulanabilic ve igyerinin 6zelliklerine uygun olan dnlem-
tert almakla yiikiimlidir. [sverenin yukandaki fikra hiikiimierine uymamasi
sonucunda ig¢inin 6imesi durumunda, desteginden yoksun kalanlarin bu yiiz-
den ugradiklari zararlara karsihik isteyecekleri tazminat, sozlesmeye aykirilik-
tan dogan sorumluluk hitkiimlerine tabidir.

Maddenin gerekgesinde; igverenin isyerinde “ahladka uygun bir diizeni
gergeklestirmekle” yiikiimli oldugu kabul edildigi, bu yiikiimliliigiiniin diger
bir gdriintimiiniin, isverenin iggilerin cinsel tacize ugramamalan igin gerekii
onlemleri almasinin olusturdugu, isveren bu amagla, isgilerin derhal yardim
isteyebilecekleri bir giivenlik sistemi kurma, giivenlik personeli bulundurma
gibi, cinsel tacizle karsifasma tehlikesini ortadan kaldirmaya yonelik uygun
6nlemleri almakla yiikiimii oidugu ifade edilmistir.

Kuskusuz igverenin is¢ilerinin cinsel tacize ugramalan halinde gerekli
dnlemleri almalarinin 6ngdrilmesi isabetlidir. Bununla birlikte maddenin ge-
rekgesinde, isverenin bu amagla isyerinde isgilerin derhal yardim isteyebile-
cekleri bir giivenlik sistemi kurma ve giivenlik personeli bulundurma yiikiim-
tiliklerinden s6z edilmesi son derece isabetsizdir. 5188 sayilt Kanunda dahi,
tsverenin giivenlik birimi ofusturmasimin iradesine bagh oldugu 6ngorilmiis-
ken, gerekgede salt cinsel taciz i¢in dahi byle bir giivenlik birimi kurmna yi-
kiimliliigiinden soz edilmesini isabetli bulmak miimkiin degildir.

Tasarinm “kisisel verilerin islenmesi” baghkl 423. maddesinde Borglar
Kanununda bulunmayan yeni bir hitkme yer verilmistir. Buna gére; isveren,
igyeri kayit ve belgelerindeki isgiye ait kisisel verileri ancak iscinin hizmet
iliskisinde yeterliligi ve iy gérme ediminin yerine getirilmesi i¢in gerekli oi-
malan hélinde isleyebilir. Ozel kanun hiikiimleri saklidir.

Gerekgesine gore, maddede, teknolojik gelismeler sonucu giinliik yasan-
tuan bir parcast hiline gelen ve bilgisayar ortaminda saklanabilen verilerin
islenmesi konusunda igginin korunmast amactyla bazi siurlamalar yapilmigtir.
Buna gore, igveren, isyeri kayit ve belgelerindeki isciye ait kisisel verileri an-
cak ig¢inin hizmet iliskisinde yeterliligi ve is gdrme ediminin yerine getirilmesi
i¢in gerekli olmalart hilinde isleyebilecektir. Ozel kanun hitkiimleri ise sakli
mtulmustur.

Tasarinin 424. maddesinde ise, uygulamada hep sorunlar yaratmis bulu-
nan iki ayri milesseseye yer verilmistir. Diger is kanunlarinda bu konuda bir
hitkiim bulunmadi: i¢in, anilan diizenleme tiim is sézlesmeleri igin uygulama
alant bulacaktir. '

Maddenin ilk fikrasinda, bu konudaki Yargitay katarlar géz dniinde bu-
lundurularak, hizmet sézlegmesine konulan cezai sartin her iki taraf icin de
ongorilmedikge gecersiz oldugu diizenienmistic. Bu maddenin esasen
Yargitayin konuda iligkin Kararlanimin ifadesi olarak kabul edilmesi miimkiin
degildir. Zira Yargitayin konuya iligkin kararlari, salt isci aleyhine tek tarafl
olarak kararlagtiilan cezai sartin gegerli olmadigi yolunda tken, Tasaridaki




Tiirk Borglar Kanuny T, asarisinda Genel Hizmer Sozlegmesi ... 3711

hiikiim salt isveren aleyhine kararlastiriian cezaj sarti da gegersiz kabul etmekte
ve bunun mutlaka hem i5¢i ve hem de isveren icin baglayici olarak kararlagti-
rilmig olmasing aramugir. Bu nedenle bundan sonra artik, is hukukunun 15¢iyi
koruyucu niteliginden hareketle, isveren aleyhine kararlastiriian cezal sartin
gecerli oldugu ileri stirtilemeyecektir,

Fikrada, cezai sart miktariin ikj taraf icin de ayni olmas: gerektigi yo-
lunda bir agikhk bulunmamaktadsy Bununia birlikte; fikradaki “..her iki taraf
icin de ongoriilmedikce gegersizdir.” ifadesini, her iki taraf icin de aymi mik-
tarda Ongdrilmedikce gegersizdir seklinde anlamak daha uygun olacakir.

Bu hiikiirmn, Yargitayin artik verlesik nitelik kazanmug bulunan, egitim gi-
deri karsiligy karartastiniimis bulunan cezal sartin gegerli oldugu yolundaki
kararlarint degistirecek midir? Kanimca hayir. Zira egitim gideri veya transfer
ucreti gibi 6demeletin geri 6denmesine iliskin taahhiitlerde kanimea ceza ola-
rak kararlastirilan bir miktar $6z konusu olmayip, vapilan bir masrafin geri
Gdenmesi s6z konusudur. By bakimdan, Tasacidaki hiikmiin, Yargutayin 6zel-

diizenienerck, by konudaki tartismalar da ortadan kaldirdmistr,

Yine Tasarinin 137, maddesinde itk kez thraya yerverilmistir. Nitekim
. antlan diizenlemede, borcu doguran islem kanunen veya taraflarca belli bir
sekle bagl tutulmus olsa bile, borg, taraflarin sekle bagh olmaksizin yapacak-

lart ibra anlagmasiyla tamamen veya kismen ortadan kaldirilabilecegi Gngdriil-
mdistiir,

mekte ve iscive imzalatilan bu gibi belgelerin gegerliligi Yargitayin bu konu-
daki pek de yerlesik olmayan kararlanyla sekillendirilmekteydi.

Fikranin Onemi, is hukukunda ik kez ibra sozlesmelerine iliskin actk bjr
hitkiim getirmesidir. Is Kanunlannda ibra konusunda bir hitkiim bulunmadig;
igin, bu diizenleme de genis bir uygulama afanina sahip olacaktir. ‘

Fikra esas itibariyle ibra sOzlesmelerini sinirtamig gibi gézﬁkmelgtedlr.
Ancak durum tam tersidir. Tasan ibra s¢zlesmelerini tamamen hukuki hale
getirmis, ancak bunun iptalini iki yillik siireye ve «... haklar yeterince koru“ma-
dig1 veya asin Slgiide smirladigs agikca belli olan ..» gibi son derece muglak
nedenlere baglamigtir. Buna gore; iscinin haklartn: asirt nitelikte degil fakat bir-
miktar sinirlayan ibra sozlesmeleri gegerli olacaktir.
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PROVISIONS PERTAINING TO THE PROTECTION OF
MUTUAL RIGHTS AND DEBTS OF THE PARTIES TO A
GENERAL SERVICE CONTRACT AS WELL AS THE
PERSONALITY OF THE EMPLOYEE UNDER THE TURKISH
DEBTS DRAFT LAW

Assoc. Prof. Dr. Omer EKMEKCI

I) General

As is known, the Debts Law numbered 818 has been published in the
Official Gazette dated April 24, 1926 concurrently with the Turkish Civil Code
numbered 743, entering into force as Debts Law numbered 818 on October 4,
1926. From the date of the law entering into effect up to the present no
substantial changes have been effected to the systematique and general
structure of the Debts Law except for some minor amendments. However, in
conjunction with profound changes made to numerous laws especially over the
last five years, the issue of potential changes to the Debts Law has been
brought onto the agenda. A Commission set up for this purpose has prepared a
“Turkish Debts Law Draft ” over a period of about approximately 3 years.

Formally, the sequence of the sections and articles of the current Law
were abandoned and new a new sequence of numbers has been introduced.

The Draft text uses a rather simplified (purely Turkish) language. In the
same way, terms used have been kept as simplified as possible.

The heading Service Contracts appears in the sixth chapter of the Draft.
The section includes significant changes. First and foremost, it comprises
provisions pertaining to two (distinct) contracts which constitute a special
category of service contracts. Likewise, the first section of the chapter regulates
“general service contracts”, the second section “marketing contracts” and the
third section “home service contracts”. Apart from special categories of work
contracts, the sixth section of the Draft also deals with new entities.

There is not doubt that provisions pertaining to work contracts incfuded
in the Debts Law are as important with regard to the work environment as other
Laws pertatning to labor. This is also evident from provisions pertaining to
works contracts included in the Debts Law; which will be applicabie to work
relations outside of the scope of article 4 of the Labor Law numbered 4857, as
well as being applicable to cases for which provisions have been omitted in the
Labor Law numbered 4857 and Naval Labor Law numbered 854 as well as
Press Labor Law numbered 5953. For example; provisions of the Debts Law
will find extensive direct application in various field such as the employer’s
right to issue instructions, validity of penalty clauses, competition ban,
confidentiality of personal data, reimbursement of expenditures, employee’s

M
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obligation to conscientiousness and loyalty, acquittal and waiver (clauses) in
the absence of (relevant) provisions in other laws.

The objective of this study is not to criticize the provisions of the Draft,
but merely to examine what kind of provisions have been established. Apart
from this; principal criticism to be directed at the provisions of the Draft related
to work contracts consists of having prepared a neatly complete translation of
said provisions from the Swiss Labor Law without taking into account the
extremely wide field of law's applicability, whereby, in a sense, new work
legislation has been created. This is also evident; from the fact that the current
Debts Law has dedicated 2 total of 41 articles numbered from 313 to 354 1o
work contracts whereas the chapter of the Turkish Debis Draft Law almost
doubles the number of articles (77) which regulate works contracts,

foregoing, it has been attempted to reintegrate rather detailed provisions. of the
Swiss Debts Law to Turkish Law without giving consideration to the existence
of above-mentioned laws.

articles there is even a conflict between the wording and the justification. In
this context, it is not WEONg 10 say that insufficient care was given {o the
preparation of the justification of the article,

H) Service Contracts and Debts of the Parties
1) Article 397 of the Draft provides a definition of general service

reserved.

The formulation of this definition has been based principal!y_ on the
definition set forth in article 319 of the Swiss Debts Law as well as article 8 of
the Labor Law numbered 4857. Nevertheless, it has not been found appropriate
for the draft to use a different term than the term “Labor Contract” included in
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Labor Law. It is more recommendable to seek unity of terms in this regard.

The second paragraph of the article is a repetition of the provision set
forth in article 314/ insofar as it prescribes under which conditions a hidden
service contract may be deemed to have been established. Accordingly; a
service contract may be deemed to have been set up between a person who
performs a job of a nature which may be rendered only against a salary under
specific circumstances for a certain period and subject to acceptance of such a
situation by the emptoyer.

The last paragraph of the article introduces as an important novelty the
concept of an actual service relationship. This means that a service contract

which is subsequently understood to be invalid will create all the conditions-

and outcomes of a valid service contract until the relationship is terminated.
However, this is conditional upon the substantiation of the invalidity in the post
of the event. The provision stipulates; that if the employee is aware of the
invalidity of the service contract he will not benefit from the goodwill clause;
in this case, there can be no mention of a service contract which invalidity is
understood subsequently as set forth in the paragraph, thereby precluding
accrual of benefits under this clause. At the same time, an employer who
employs an employee in full awareness of the invalidity of the service contract
will not be estitled to claim invalidity of the contract and be held accountable
toward the employee just as if a valid contract had existed.

Article 400 of the Draft regulates the employee’s obligation to
conscientiousness and loyalty. In principle, the obligation is also regulated
under article 321 of the Debts Law bt it handled much more extensively under
the Draft. Accordingly;

The employee is obliged to exert care through the performance of the job
and to act loyally in terms of protecting the rightful interests of the employer.
Also, the employee is obliged to make proper use of the machinery, tools and
instruments, technical systems, facilities and vehicles under ownership of the
employer and to treat those materials which are delivered to him with care
throughout the performance of the job. In addition, throughout the duration of
the service relationship, the employee will be prohibited to serve a third person
in exchange for a salary which would constitute a violation of the loyalty
obligation particularly if it entails entering into competition with his own
employer. Finally, the employee may not use to his own advantage or disclose
any information such as confidential data about the production and work which
he may acquire in the course of his employment for the duration of the service
relationship. The employee will be obliged to continue to keep confidential any
information even after the expiry of the service relationship to the extent it is
necessary for the protection of the employer’s rightful interests.

Article 401 of the Draft includes as a new provision on the employee’s
obligation pertaining to delivery and accountability. Accordingly, the employee
is obliged to return to the employer promptly any items and especially monies
received from third petsons on behalf of the employer in the course of the
performance of the work and to provide an explanation on accounts. Also, the
employee will be obliged to return to the employer any items handed to him
due to the performance of the job.
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Atticle 403 of the Draft under the heading “Obligation to Adhere to
Regulations and tostructions™ is also a new article not available in the Debts
Law. According to this provision; the employer is entitled to issye general
directives related to Jjob performance and employees behavior at the work place
and to give special instructions. Employees are bound to adhere to them to the
exient mandated by ethical (honesty) rules. It is stated in the justification of the
provision; that the article contains stipulations on the authority of the employer
regarding the performance of work and passing general directjves related to the
behavior™ of employees at the workplace and also issuance of speciai
i instructions as well as  general regulations which will be binding unto all
I ' employees and the workplace, whereas special directives may be issued only to

the extent required by the Specifications of the work and wiil be binding only
if conveyed to the concemed peopie to whom they are directed

Atticle 406 of the Draft under the heading' “Overtimq" includes .

employer may give permission, ..., " that the right to allow time off instead of
money against overtime i granted exclusively to the employer.

The justification of the article contains extremely erroneous formulations
in this regard. [n fact, principally; it is Wrong to make reference in the article to
atticle 41 of the Labor Law §0 as to imply that declaring a preference for time
off versus overtime is a right reserved for the employee. An issue which is
omitted in the article has been included in the Justification. Also, the Draft
ignores the specification of 50v% compensation in exchange for overtime,
making reference that employees who work overtitne or extended hours may
avail themselves of time off at a rate of one hour thirty minutes in exchange for
each hour of overtine, one hour and fifteen minutes in exchange for each one
hour of extended hours as compensation in place of overtime payment in
exchange for such work. Such justification errors occur frequently in the Draf,

Article 407 under the heading “Distribution of the proceedings of

Labor”; envisages that in case the confract agrees to effect distribution of

commercial customs. On the other hand; the second paragraph of the article
stipulates that if dispute on the share calculation method arises in cases where

—_ - e — u._.._....—._-—-—t,_._%,-.—f_m—--—r*ﬂ,.‘—wr-n—m
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it is agreed to give a specific share to the employee, it is mandatory for the
employer to provide information to the employee or an expert who will be
mutually agreed upon or appointed by the judge to act in his place and to

proof; it distribution of dividends has been agreed upon, the employer will also
be obliged to provide a year-end profit and loss table upon the employee’s
request. It should be noted that the Turkish procedural code does not comprise
the practice of having an expert appointed by outside parties. An expert is
appointed by the court but the patties will be obliged (o provide information
and documentation to the court and not to the expert. In this regard; said
articles should be formulated S0 as to exclude any wording like “expert
appointed by the parties”, “information and documentation provided to the
expert by the parties » which are incompatible with Turkish law.

Article 409 of the Draft deals with procedures and principles pertaining
to the payment of bonuses. Such a provision is not included in the Debts Law.
According to said provision, the employer may give a special bonus to
employees on special days such as bayram’s (religious holidays), new year and

reached agreement in this regard beforehand.
Doubtlessly, there is no preclusion to the employer’s payment of a bonus

Atticle 411 of the drafi sets forth principles with regard to the payment
venue of salaries and protection of the salary.-Under priority, as in Labor Law
numbered 4857, the salary, unless agreed on otherwise in the contract, will be
paid into a bank account opened at the work place or into a privately opened
bank account and the employee will be issued a payroll sheet for each period.
According to the Second paragraph of the article, the employer may not
exchange the employee’s debt against salary without his prior consent.
However, any receivables due to damage deliberately caused by the employee
may be deducted up to the portion of the sequestrable salary. Contracts to the
effect that the salary may be used by the employer shall be null and void.

As can be seen, the Draft imposes an exchange limit also on deliberately
caused damages, Also, the employer shall not be entitled to exchange debt
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against salary without the prior consent of the employee. If the employee is
willing, the employer may exchange the employee’s salary against his
outstanding debt.

Article 412 of the Draft contains a regulation that matches article 325 of
the Debts Law. According to the provision; the employer, who prevents the
fulfillment of the employee’s obligation to perfortn work through his own fault
or non-acceptance of the obligation will be obliged to pay a salary without
entitlement to request the employee to perform the work at a later date.
However, any savings on the part of the employee due to such preclusion and
benefits actually enjoyed or deliberately evaded through the performance of
another (alternative) job will be deducted from the salary.

Article 414 of the Draft has also been omitted in the Debts Law.
According to the provision; maximum one fourth of the employee’s salary will
be sequestrable, transferable to another person or usable as security. However,
the ratio does not incorporate any sums allotted by court for dependent family
members. Claims of alimony recipients will be reserved. Transfer or use of
prospective outstanding salaries as collateral will not be acceptable. Similar
stipulations are included in article 35 of the Labor Law.

[[I) Protection of the Personality of the Employee

Article 421 and subsequent articles of the Draft are dedicated to the
protection of the personality of the employee. Generally, under article 421
which regulates the protection of the personality of the employee; the employer
is obliged to protect and respect the personality of the employee throughout the
service relationship, pay attention to his health as required and ensure an
ethical environment at the workplace, in particular to safeguarding against
sexual harassment of female and male employees and to take necessary action
in order to prevent further harmful effects on those who suffered sexual
harassment. The employer will be obliged to take necessary precautions to
protect the life, health and physical integrity of the employee. In line with the
above, the employer, taking into account the nature of the service relationship
and work performed, will be obliged to comply with demands made on him
arising from the faimess code; by taking measures which are mandated by
experience, technically practicable and compliant with the characteristics of the
work place. In the case of death of an employee as the result of failure on the
part of the employer to comply with the provisions of above paragraph, claims
tor compensation of damages incurred by thosé who are deprived of the
deceased’s support will be subject to provisions pertaining to responsibility
arising from the violation of the contract.

The justification of the article states; that it is acceptable that the
employer will be obliged to ensure an “environment compatible with ethics™ at
the workplace, and that another aspect of this obligation consists of the duty to
take necessary precautions to prevent sexual harassment of employees, and that
the employer will have the obligation to achieve this objective by taking such
precautions as setting up a security system from which employees may get
immediate help, recruit security staff, eliminate risks of encountering sexual
harassment etc. )




p 2 B

3718 Legal Hukuk Dergisi — Ekim 2005

There is not doubt that passing provisions about necessary measures (o
be taken by the employer to protect employees against sexual harassment is
appropriate. However, in light of the foregoing, reference made in the
justification of the article about the compulsion imposed on the employer to set
up in the work place a security system to which employees may apply for
immediate help and recruitment of security staff for this purpose is extremely
inappropriate. Considering that the Law numbered 5188 envisions that the set
up of a security unit by the employer will be left to his discretion, it is
impossible to find the justification’s reference to an obligation for setting up a
security unit appropriate even on grounds of sexual harassment.

Article 423 of the Draft under the heading “Processing of Personal Data”
includes a new article hitherto not found in the Debts Law. Accordingly; the
employer may process personal data related to the employee in workplace
records and files only to the extent this is mandated in terms of fulfillment of
the cmployee’s competence as regards the service relationship and his
obligation to perform the job. Provisions of the Special Law are reserved.

As per justification, the article has introduced certain restrictions to the
processing of data which has become part of daily life as a result of technical
advancement and the electronic storage in PC archives in order to protect
emaployees. This means that the employer will be entitled to process personal
data of the employee in records and files at the work place only to the extent
this is mandated by fulfillment of the employee's competence as regards the
service relationship and his obligation to perform the job. Provisions of the
Special Law are reserved.

On the other hand, article 424 of the Draft comprises two separate
entities which have always created problems in practice. Since other Labor

faws omit relevant provisions, said provisions will be applicable to all work
contracts.

The first paragraph of the article takes into account the relevant decrees
of the Supreme Court in this regard, and stipulates that penalties inserted into a
service contract have to be bilateral in order to be valid. In principle, said
article cannot be treated as an expression of relevant Supreme Court’s
decisions. The reason for is that relevant Supreme Court’s decrees-have been
passed to the effect that penalties unilaterally established against employees are
invalid, whereas the provision in the Draft also decrees the invalidity of a
penalty that is unilaterally established against the employer and definitely
requires mutual consent which will be binding both on the employee and the
employer in order to be valid. Thus, this rules out any future claims with regard
to the validity of penalties established {solely) against the employer with a view
to the Labor Law’s labor protective. labor nature.

The paragraph is not concrete on the issue of {compulsory) equality as
regards the penalty amount for both parties. Notwithstanding the above, the
paragraph’s expression “... invalid uniess established for both parties.” should
be more properly interpreted as being invalid unless established in the same
amount for both parties.

Will the provision effect a change to decrees about the validity of
penalties which arc mutually established in line with the Supreme Court’s
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established precedent for school tuition equivalents? Not in my optnion. The
reason for this is that pledges made for reimbursement of payments like school
tuition or transfer fees do not represent a sum agreed upon as penalty in my
opinion, whereas the issue consists of reimbursement of an actual expenditure.
From this aspect, my opinion is that the provision included in the Draft will not
necessitate a change to Supreme Court's decisions on obligatory working hours
to cover school tuition in particular.

Meanwhile, the last paragraph of the article 187 of the Draft stipulates
that exorbitant penalties may be reduced by judges at their discretion reduce
without need for further tequest, thereby eliminating any further debate.

Likewise, article 137 of the Draft introduces an acquittal clause for the
first time. This is evident from the fact that in said legisiation any process
creating a debt regardless of whether it is treated formally in a certain way
under the Law or by the parties, the debt may be annulled fully or partially
through an acquittal contract free of any formality by the parties.

In line with the insertion into the Draft of acquittal as a reason to
terminate debt, the second paragraph of article 424 also envisions an acquittal
clause in fabor contracts, Said paragraph deals with employee rights in service
contracts, and decrees that acquittal contracts which obviously are inadequate
in protecting rights or excessively restrictive may be cancelled within two years
from the date of the expiry of the service relationship.

In retrospect, there were discussions about acquittal contracts at a time
when the Swiss Debts Law's provisions pertaining to acquittal had not been
adapted to Turkish Law even though it was accepted that there was nothing to
preciude cither acquittal contracts or the validity of such contracts eimployees
were asked to- sign under the Supreme Court’s not fully established relevant
decisions.

The significance of the paragraph lies in the fact that it introduces for the
first time in Turkish Labor Law an explicit provision pertaining to acquittal
contracts. [n the absence of a provision on acquittals in the Law, this regulation
is likely to find extensive application.

In principle, the paragraph appears to be limited to acquittal contracts.
However, just the opposite is true. The Draft renders acquittal contracts
completely legal, however provides extremely ambiguous reasons for
cancellation after a two year period such as “... insufficient protection of rghts
or evidence of excessive restrictions,..”. Accordingly; acquittal contracts which

do not impose excessive but certain timitations on employees rights will be
valid.




